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Unpubl i shed opi ni ons are not bi ndi ng precedent inthis circuit. See
Local Rule 36(c).

OPI NI ON
PER CURI AM

@ innon Norris, afederal prisoner, appeals the dism ssal of his 42
US C 8§ 1983 (1994) action in which he alleged correctional
of ficers

at the Eastern Regi onal Jail used excessive force agai nst hi mwhen
t hey sprayed hi mwi th CN gas, a conmonly used tear gas. Norris only
rai ses two i ssues on appeal : that the grant of summary judgnent to
t he defendants was erroneous (1) because a reasonable jury could
conclude that the correctional officers' actions constituted
excessi ve

force and (2) because the officers were not entitled to qualified
I mu-

nity. For the follow ng reasons, we affirm

The undi sputed facts revealed the followng. Norris was a physi -
cally inposing (six foot two inches tall and 225 pounds) inmate
skilled in martial arts (he was a world cl ass ki ckboxer) who had
used

his size and skill to previously injure two correctional officers.
At

11: 00 p.m one evening, Norris refused a correctional officer's
or der

to | eave the day roomand returnto his cell for evening | ock-down.
He refused anot her such order at 11:30 p.m At 11:45 p.m officers
entered the day roomarned with tear gas and again ordered Norris
to his cell; he refused and began advanci ng toward the officers. An
officer adm nistered a short blast of gas engulfing Norris.
Thereafter,

Norris began to wal k toward his cell but then charged the officers
with a sweeping kicking notion and received a second bl ast of gas
on his back at close range. Norris then retreated to his cell and
despite

nmedi cal treatnment, suffered serious burns because of the gas. Based
upon these facts, the district court granted the defendant
correctional

of ficers summary judgnment on both issues.

W review an order granting summary judgnment de novo, and wl|
find it proper if the novant can show that there is no materi al
fact in

di spute, when view ng the evidence in the |ight nost favorable to
t he

ot her party. Anderson v. Liberty Lobby, Inc., 477 U S. 242, 256-57
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(1986). If the nonnovant fails to establish an essential el enent of
its

claim sunmmary judgnent is appropriate. Celotex Corp. v. Catrett,
477 U.S. 317, 322-23 (1986).

To determ ne i f an excessive force claimin the context of a prison
di sturbance establishes a violation of the Ei ght Amendnent's
pr ohi bi -

tion against cruel and unusual punishnment, a court nust determ ne
"whet her the force was applied in a good faith effort to nmaintain
or

restore discipline or maliciously and sadistically for the very
pur pose

of causing harm" Wiitley v. Albers, 475 U. S 312, 320-21 (1986)

(citation omtted). "These cases nandate [an] inquiry into a prison
official's state of mind when it is clainmed that the official has
inflicted

cruel and unusual punishnent,” WIlson v. Seiter, 501 U S. 294, 299
(1991), and a claimwll fail where "the officials |acked the
cul pabl e

state of mnd necessary for the punishnent to be regarded as
“cruel,’

regardl ess of the actual sufferinginflicted.” 1d. at 297. Factors
to be

considered in reaching this determnation are "the need for

application

of force, the relationship between the need and anount of force
t hat

was used, [ ] the extent of injury inflicted" and "the extent of

t he

threat to the safety of staff and i nmates, as reasonably perceived
by

the responsible officials on the basis of the facts known to them

and

any efforts made to tenper the severity of a forceful response.”

VWi tney, 475 U.S. at 321 (citation omtted).

We find the actions taken by the correctional officers agai nst Nor -
ris reflect a good faith attenpt to maintain discipline. Although
Norris

alone did not present a riotous situation, he did present an
extrenely

dangerous confrontation for the officers based upon his size,
fighting

skills, and prior conduct. The two short blasts of gas were only
applied after Norris refusedto conply withthreelegitimte orders
to

return to his cell and only when he noved toward the officers in a
threatening manner and attenpted to kick them The officers’
conduct

Is inconsistent with a malicious intent to punish. [d. at 320.
Al t hough

Norris' injuries were extensive, negligent use of the gas does not



establish a clai munder 42 U.S.C. 8 1983. See Daniels v. WIlians,
748 F. 2d 229, 232 (4th Cir. 1984) (holding that negligent personal

injury does not state a 8§ 1983 claim. Further, " [p]rison
adm ni str a-

tors . . . should be accorded w de-ranging deference in the
adopti on

and execution of policies and practices that in their judgnent are
needed to preserve internal order and discipline and to maintain
I nsti -



tutional security.'" Wiitney, 475 U S. at 321-22 (quoting Bell v.
Wl fish, 441 U S. 520, 547 (1979)). Such deference extends to "pre-
ventive nmeasures intended to reduce the incidence of breaches

. of

prison discipline." Witney, 475 U S. at 322. Because we find as a
matter of law that the correctional officers' actions do not
constitute

an Ei ght h Amendnent vi ol ati on, we do not reach the i ssue of whet her
the officers are protected fromsuit by qualified imunity. Thus,
we

affirmthe district court's order granting sunmary judgnent to the
officers. W dispense with oral argunment because the facts and
| egal

contentions are adequately addressed in the materials before the
court

and argument woul d not aid the decisional process.
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